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2. Debtor and Creditor — Novation — Burden of proof. Those who rely upon 
novation as a satisfaction and discharge of the original debt, must make it clear 
that the intention of the parties was to extinguish the old and create a new one. 

3. Tender — Conditions. A tender of payment, conditioned on the surrender 
of collaterals held partly for another debt, is not good tender. 

4. Chancery Practice — Suit, against endorser — Parlies. The maker of a note 
is a necessary party to a suit in chancery to subject the lands of the endorser, and, 
in order to charge the endorser, it is necessary to aver and prove dishonor by the 
maker, and notice thereof to the endorser. 

5. Husband and Wife — Use of wife's property — Presumption. Where the hus- 
band has been permitted to use the separate estate of his wife as his own, the law 
presumes a gift, and, in a contest with his creditors, the burden is on the wife to 
show that the original transaction was a loan, and that there was a contemporane- 
ous agreement on the part of the husband to repay it. 



Norfolk & Western Railway Co. v. Mann. Decided at Rich- 
mond, January 31, 1901. — Keith, P: 

1. Master and Servant — Personal injury — Unnecessary exposure to danger. A 
servant who is injured in consequence of voluntarily attempting to do a harmless 
act at a dangerous place, when he could have readily waited until he reached a 
place of safety, cannot recover therefor of the master. 

2. Negligence — Instructions — Partial view of evidence. In an action to recover 
damages for a personal injury, it is incumbent on the plaintiff to show not only 
that he is without fault, but that the defendant has been guilty of some fault or 
negligence, which was the proximate cause of the injury; and, where the defence 
is negligence on the part of the defendant and also the contributory negligence of 
the plaintiff, an instruction which leaves out of view entirely the defendant's 
negligence is erroneous. 

3. Instructions — Inconsistency. Generally, where inconsistent instructions 
have been given, the verdict should be set aside, and this is especially true where 
one of them, which undertakes to cover the whole case and to state all the cir- 
cumstances and conditions necessary to be considered by the jury in arriving at 
a verdict, leaves out of consideration an essential view of the case. 

4. Instructions — Conflict of evidence - Harmless error. Where the evidence is 
conflicting, it is impossible to say that an erroneous instruction has done no harm, 
and that no other verdict could have been found than was found. 



Norfolk & Western Railway Co. v. Wood. — Decided at Rich- 
mond, January 31, 1901. — Buchanan, J: 
1. Pleading — Declaration — Action for negligence — Relation of parlies. A 
declaration in an action for personal injuries is sufficient if such averments are 
made as to the circumstances under which the injury was inflicted as will show 
the existence of the duty which it is averred has been neglected by the defendant 
to the injury of the plaintiff. The relations of the parties need not to be other- 
wise averred, unless there be omitted something so essential to the action that 
judgment cannot be given according to law and the very right of the case. 



